
 

 

December 20, 2019 

 

 

TO THE PARENTS OF CARDIFF SCHOOL DISTRICT  

AND INTERESTED COMMUNITY MEMBERS 

 

Fact Sheet on the Lawsuit Brought By Save the Park and Build the School  

 

 The Board of Trustees of Cardiff School District provides this Fact Sheet in response to 

the outpouring of questions and concerns that we have received from you, the larger community, 

and the media regarding the December 2, 2019, court order by the Honorable Earl Maas, III in 

the San Diego Superior Court in Vista to halt construction of the Cardiff School Modernization 

and Reconstruction Project. We would like to clarify where we stand on the Project, particularly 

in light of public statements made by the Plaintiff, Save the Park and Build the School, regarding 

its alleged willingness to “settle” the lawsuit in order to allow construction of school buildings 

to continue. We have also provided recent court documents, which are public records, on our 

website to facilitate your access to the information. Though we believe there is no substitute for 

reading the documents themselves, this Fact Sheet is intended to address the most common 

questions we have received.  

 

What is the lawsuit about?  

The Plaintiff brings two causes of action. The first claim is brought under the California 

Environmental Quality Act (CEQA) and asserts that the 2,000 page Environmental Impact 

Report (EIR) for the Project approved by the District in February 2019 is inadequate. The 

Plaintiff claims the document did not adequately analyze Project impacts relating to a 1993 grant 

agreement the City of Encinitas and the District entered into with the California Department of 

Parks and Recreation (DPR) under the Land and Water Conservation Fund (LWCF) Act. The 

1993 agreement resulted in a LWCF grant of $160,000 to fund outdoor recreational 

improvements on the District’s playfields for school and community use in exchange for a 

commitment to maintain the grant boundary for recreational use indefinitely. Adjustments to the 

LWCF grant boundary (the playfields) generally require the approval of DPR and NPS.   

 

The second cause of action in the lawsuit alleges certain components of the Project, including 

the food services building, an information technology office/workroom in the library, various 

specialty classrooms, and an outdoor assembly seating area and plaza may not be funded through 

the Measure GG bond approved by the voters in 2016. More information on Measure GG may 

be found on the District’s website at: https://www.cardiffschools.com/measureGG, including the 

bond language.   

 

https://www.cardiffschools.com/measureGG


 

 

A trial on the merits of the second cause of action is scheduled for January 17, 2020, at which 

time the Court will determine whether the Project improvements challenged by the Plaintiff are 

included in the types of projects listed in Measure GG. Measure GG’s ballot language is 

essentially the same as many other local school bond measures approved by voters in 2016 and 

2018. The Plaintiff’s allegation regarding the level of specificity required in the bond is 

unsupported and would interfere with school bonds statewide, which provide critical local 

funding for public school and charter school facilities.  

 

Why does Save the Park and Build the School oppose the Project?  

We have been asked repeatedly why the Plaintiff opposes the Project. Initial opposition 

expressed concerns about the impact of the Project on neighbors’ views of the ocean and 

threatened litigation against the Project if building layouts were not altered (Attachment 1). But, 

over time, the Plaintiff’s allegations shifted to focus now on the Project’s relationship with the 

LWCF grant agreement as the basis for demanding redesign of the buildings that might extend 

over the 1993 LWCF grant boundary (Attachment 2). A copy of the Final EIR for the Project is 

available at the District’s office and on its website for those seeking to review the Plaintiff’s 

comments.  

 

The Plaintiff’s initial court filing (complaint) states that the group’s purpose is to “protect George 

Berkich Park while advocating common sense modernization and reconstruction of Cardiff 

School without stealing land from George Berkich Park.” According to a quote from Eleanor 

Musick, director of Save the Park and Build the School, in the Encinitas Advocate on August 

21, 2019: “We are not trying to stop the construction of the school…The intention of the lawsuit 

is to save the park and to prevent it from being built upon.” (See 

https://www.encinitasadvocate.com/news/story/2019-08-21/first-phase-of-cardiff-school-

rebuild-wrapping-up.)  

 

What is going to happen to George Berkich Park? 

The EIR went into great depths to explain this, particularly section 4.2.3 of the Draft EIR and 

section 2.1 of the Final EIR, but two key points are summarized below.  

 

First, George Berkich Park is not a stand-alone city, county, state, or federal park. The District 

owns the entire Cardiff School site, which is a fully operational school site—it is first and 

foremost a resource for the young students of the Cardiff community. The portion of the school 

property that consists of the school’s playfields was named George Berkich Park by the District 

to honor George Berkich, a previous principal of the District, and has always been made available 

for public recreation by the District. As described in the EIR, after completion of the Project and 

its significant upgrades to the playfields, the school’s outdoor play areas will continue to remain 

as outdoor recreation areas in perpetuity when not in use for school purposes. The District 

https://www.cardiffschools.com/cms/lib/CA01000801/Centricity/domain/125/12_19_19%20website%20update/Attachment%201.pdf
https://www.cardiffschools.com/cms/lib/CA01000801/Centricity/domain/125/12_19_19%20website%20update/Attachment%202.pdf
https://www.encinitasadvocate.com/news/story/2019-08-21/first-phase-of-cardiff-school-rebuild-wrapping-up
https://www.encinitasadvocate.com/news/story/2019-08-21/first-phase-of-cardiff-school-rebuild-wrapping-up


 

 

remains committed to keeping the playfields and other outdoor recreational areas available for 

public use when not in use by the school. 

 

Second, the Project will enhance and expand George Berkich Park. The improvements will 

support the school’s programs and the community’s public recreation needs. For example: 

• The existing softball/baseball field is underutilized and will be converted to a 

soccer/multi-use field. There will be two, natural turf soccer fields. 

• The playground apparatus area will be relocated to the southwest corner to improve the 

safety and supervision of children and will be the same size as the existing apparatus. 

• A terraced seating area will be built into the side of the slope adjacent to the outdoor 

plaza areas, utilizing a portion of the site that is currently not used due to the slope. 

• Picnic areas will be built in two areas (9,000 sf of area north of the multi-purpose building 

near Montgomery Avenue; 13,000 sf of area south of the apparatus play area near Mozart 

Avenue). 

• The number of parking spaces would increase from 28 to 45. 

• A community-based garden will be built in the northwest corner to coexist with the 

existing school garden programs. 

• A new hardcourt area will be constructed near the existing hardcourt area. 

• There will be an overall net gain in usable open space of approximately 6,830 sf. 

 

Why did the court order construction on the Project to stop?  

On November 18, 2019, the court granted a preliminary injunction under the second cause of 

action related to Measure GG. The injunction followed a temporary restraining order issued over 

the summer providing that no work could be done within the existing LWCF grant boundary. 

The Plaintiff did not seek to enjoin the entire Project, just the area within the existing grant 

boundary. This was consistent with public statements made by the Plaintiff that it did not intend 

to interfere with construction of the school outside the existing grant boundary. The area outside 

the existing grant boundary is where most of the school buildings would be constructed as part 

of the Project.  

 

The November 18 court ruling also ruled in favor of the Plaintiff on CEQA. With respect to the 

Plaintiff’s claims on the EIR, the court expressly found as follows:  

 
… [The District], as of this ruling, has not resolved the issues over the federal 
Land and Water Conservation Fund Act issues. It has now been over one year 
and Respondent’s inability to establish acceptable replacement property 
acceptable to the controlling authorities.  

The District filed an application seeking clarification of the Court’s ruling, which was denied on 

December 2, 2019. At the same hearing, the court agreed with the Plaintiff that its ruling on 



 

 

CEQA means that no further construction on the Project could occur pending compliance with 

CEQA. The court order effectively halted work outside the grant boundary that has been 

ongoing since June 2019. The District complied with the court order and arranged for the 

contractor to safely halt construction of the Project and secure the site.  

 

What is the status of the state and federal approvals?  

On November 25, 2019, after many months of closely coordinating with state officials, DPR 

issued its final recommendation to NPS for approval of the District’s request for an adjusted 

(new) LWCF grant boundary that would provide equivalent or better recreational uses and 

opportunities compared to the existing grant boundary (Attachment 3). The DPR approval also 

explains that DPR removed the City of Encinitas as a party to the grant agreement, thereby 

assuring the District’s property does not interfere in the City’s potential future eligibility for 

LWCF grants. On November 27, 2019, NPS notified DPR of its intent to provide a conditional 

approval of the new grant boundary (Attachment 4), subject only to completion of consultation 

with the State Historic Preservation Office (SHPO) under Section 106 of the National Historic 

Preservation Act and a more specific description of the District’s plan for public use of the 

community garden area included in the Project.  

The SHPO consultation is to confirm the LWCF boundary adjustment for the Project will not 

result in adverse impacts to historic resources and is required under federal law because the new 

grant boundary requires a federal approval. The District has been working to satisfy both 

conditions as quickly as possible. The Plaintiff has actively opposed these approvals (see 

Attachment 5 for Plaintiff’s correspondence to DPR on November 26, 2019, and Attachment 6 

for Plaintiff’s correspondence to NPS on December 3, 2019). We expect the SHPO consultation 

process to be completed by early next year, despite the Plaintiff’s opposition and efforts to have 

the new grant boundary denied.  

 

Was the District required to delay construction of the Project before the DPR/NPS approval 

was obtained?  

No, neither DPR nor NPS requested that the District modify or delay the Project pending 

approval of the new LWCF grant boundary. To the contrary, in correspondence to the District 

when the Project commenced, DPR expressly stated that it was not requesting a stop of the 

construction process. The District has not constructed, and has no intention of constructing, 

permanent buildings within the existing grant boundary until final approval of the new grant 

boundary.  

 

The District notified parents and the community that it planned to begin construction outside the 

existing grant boundary in the spring of 2019. Demolition of the existing buildings began in the 

summer of 2019 to enable essential site utility work to be performed before any construction 

work on the new school buildings could be performed. This time period was critical to the Project 

https://www.cardiffschools.com/cms/lib/CA01000801/Centricity/domain/125/12_19_19%20website%20update/Attachment%203.pdf
https://www.cardiffschools.com/cms/lib/CA01000801/Centricity/domain/125/12_19_19%20website%20update/Attachment%204.pdf
https://www.cardiffschools.com/cms/lib/CA01000801/Centricity/domain/125/12_19_19%20website%20update/Attachment%205.pdf
https://www.cardiffschools.com/cms/lib/CA01000801/Centricity/domain/125/12_19_19%20website%20update/Attachment%206.pdf


 

 

schedule because the site utility work could only be performed and completed during the summer 

months when there is a prolonged period of time where the students and staff are not on campus 

for safety and security reasons. Delaying construction of this portion of the Project outside the 

existing grant boundary would have delayed the entire Project by at least another year and 

significantly increased construction costs, threatening the viability of the Project and the ability 

of the District to deliver on its promise to the voters under Measure GG.   

 

Has Save the Park and Build the School offered to “settle” the lawsuit with the District? 

The District has attended two formal settlement meetings with the Plaintiff, one outside of the 

courtroom and one before a settlement judge. These discussions, under law, are intended to be 

confidential to facilitate communications. Based on false statements made by the Plaintiff 

regarding the District’s settlement position, however, the District must clarify any confusion on 

this topic.  

 

Since at least 2018, and despite the multiple design changes already made by the District, the 

Plaintiff has (1) vigorously opposed and lobbied against any DPR/NPS approval of the new 

LWCF grant boundary; (2) advocated for the school to be modernized only within the existing 

school footprint regardless of the impact to students or educational programs; and (3) demanded 

that the District relocate the new multipurpose building outside the existing grant boundary. In 

other words, the Plaintiff has not been willing to “settle” on anything less than moving the 

multipurpose building to a location that is worse for student safety and educational programs.  

 

In 2018, architect and City Planning Commissioner Brett Farrow submitted a proposed site plan 

that would relocate the multipurpose building to the north east corner of the school site 

(maintaining the ocean views of neighbors residing directly across the street from the school). 

The District reviewed this proposed design and determined that it would compromise both 

student safety and the educational program, and that the parking and pick-up area is needed for 

the safe loading of students. Contrary to the statement made by Sharon Janis to KUSI News on 

or about December 11, 2019, the multipurpose building is for students; it is not an “amphitheater” 

for private events.  

 

The District has expressed to the Plaintiff its willingness to consider changes to the Project that 

benefit recreational uses at the playfields consistent with the new grant boundary. The Plaintiff 

has never identified what, if any, use its members currently enjoy that would cease with the 

reconfigured recreational space that would continue to be open to the public during non-school 

hours after completion of the Project.  

 

To dispel any misunderstanding or miscommunication to the contrary, the District would agree 

to delay any construction within the existing LWCF grant boundary until final approval of 



 

 

the new grant boundary by NPS in exchange for the Plaintiff’s agreement to allow 

construction of the school outside the existing grant boundary. The District also remains 

willing to consider additional physical enhancements to the public recreation areas within the 

new LWCF grant boundary if such improvements would help resolve the lawsuit.  

 

What are the next legal steps?  

The District, together with its legal counsel, is pursuing all avenues, including relief in the 

Court of Appeal, to enable construction of the school buildings to resume. The District 

appeared in court on December 18, 2019, to request a temporary stay of the December 2, 2019, 

injunction pending appellate review of the trial court’s order. The court denied the request on 

December 20, 2019 (see Attachment 7).  

 

Cardiff School has existed for over 100 years at the existing site and will continue to exist, and 

thrive, regardless of the lawsuit. There is no question that the lawsuit and the Plaintiff’s attempt 

to obstruct the DPR/NPS approval of the new grant boundary has resulted in significant costs 

and delay for the Project. The lawsuit has depleted dollars that could have been used for other 

educational purposes and redirected extensive resources from the District’s administration to 

address the lawsuit. But our dedicated teachers have continued and will continue to work to 

provide exceptional education to your children consistent with the Cardiff Way, every day, until 

and after the lawsuit is resolved and the Project is completed with monies approved by the voters 

through Measure GG. That is our commitment to you. 

 

    The Board of Trustees of the Cardiff School District 
 

https://www.cardiffschools.com/cms/lib/CA01000801/Centricity/domain/125/12_19_19%20website%20update/Attachment%207.pdf

